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" (v) See, e.g., Theodor Meron, Human Rights and Humanitarian Norms as Customary Law (\aA%); Human Rights Law-Making in the

United Nations (\aA5).
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" International Humanitarian Law

" Law of War

" Law of the Armed Conflict

" (\) See Theodor Meron, Henry’s Wars and Shakespeare’s Laws (yaa¥); Bloody Constraint: War and Chivalry in Shakespeare (\aaA). For a

recent study see Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (v--¥).
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*(v) See generally Theodor Meron, Human Rights in Internal Strife: Their International Protection (yaAy).
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* Post bellum (Latin)

" (v) Abi-Saab, International Criminal Tribunals and the Development of International Humanitarian Law, in Liber Amicorum —

Judge Mohammed Bedjaoui s¥4, so- (Emile Yakpo & Tahar Boumedra eds., \aaa).
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" (f) Meron, The Normative Impact on International Law of the International Tribunal for former Yugoslavia, [vaxs] Israel Y.B.

Hum. Rights ss.

" Ad hoc

® Opinio juris (Latin)

* (8) Theodor Meron, Human Rights and Humanitarian Norms as Customary Law, ch. | (vax); Meron, The Continuing Role of

Custom in the Formation of International Humanitarian Law, &- AJIL yyA (yaa5).
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" ($) Theodor Meron, War Crimes Law Comes of Age, ch. XVIl and the Epilogue (\aaA); Jean-Marie Henckaerts and Louise
Doswald-Beck, Customary International Humanitarian Law (v--5). | was one of the reporters and served on its steering

committee of experts.
" (v) Meron, supra note o, at ss-av; Meron, The Humanization of Humanitarian Law, a¢ ASIL yxa (v-.-); Koller, The Moral

Imperative: Towards a Human Rights-Based Law of War, 5 Harv. Int’l L.J. v¢y (v--0).
® () Meron, The Continuing Role of Custom in the Formation of International Humanitarian Law, in Meron, supra note s, at vsv.
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' (1) Case No. IT-as-yy-T & IT-as—yy\-T, paras. ta-a- (v--\); Mettraux, Crimes against Humanity in the Jurisprudence of the
International Criminal Tribunals for the Former Yugoslavia and for Rwanda, v Harv. Int’l L. J. y¥A, ya--a\ (v--v). The Appeals

Chamber agreed with the Trial Chamber that ‘the public official requirement is not a requirement under customary
international law in relation to the criminal responsibility of an individual for torture outside of the framework of the Torture
Convention.” Judgement of \v June v..v, at para. \vA. See also Nina Jargensen, The Responsibility of States for International

Crimes (v---).

" (v+) Instructions for the Government of Armies of the United States in the Field, General Orders No. \-- (April vf, \Ast). For

analysis, see Meron, Francis Lieber Code and Principles of Humanity, vs Colum. J. Trans’l L. vsa, reprinted in Meron, supra

note s, at yv\.

"(W) Id., Art. ¥v. See generally, Meron, Rape as a Crime under International Humanitarian Law, Ay AJIL tv¢ (\aax).

" () Lieber Code, supra note \-, Art. sx.

*(w) Id., Arts. av-bA.

"ld., Art. vv.
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' (w) Commentary on the Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War v. (Oscar M.
Uhler & Henri Coursier ed., \aaA).
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" (\A) Gutteridge, The Geneva Conventions of 1ars, [asa] vs Brit. Y.B. Int'l L. ya¥, v--.
" (\a) Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment
of yv June yars, vans ICJ Rep. Y¥, 1.
* (v-) Doswald-Beck, Implementation of International Humanitarian Law in Future Wars, vs US Naval War College 14, ¥v-¥A
(Vaan).
* (v\) Abi-Saab, The Specificities of Humanitarian Law, in Studies and Essays on International Humanitarian Law and Red
Cross Principles in Honour of Jean Pictet vso, vsa (Christophe Swinarski ed., yaAx).
' (vv) Commentary on the Geneva Convention () for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field rs (Jean S. Pictet ed., vaov). For the text of the Convention, see vaUNTS vy, sUST v\,
* (vv) See for example the case of Abella et al. v. Argentina, decided by the Inter-America Commission on Human Rights,
Case No. ..y, Report No as/av, OEA/Ser/L/V.avy Doc. ¥A, \A November yaay, paras. \oA-\5).
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' (v¢) Reports of the Secretary-General on Respect for Human Rights in Armed Conflicts, UN Docs. AAvy- (vasa) and A/i-ov
(vav-).
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" General participation clause

¥ (vs) Trial of German Major War Criminals, Cmd. sas¥, Misc. No. v, at s (\a¥s). Meron, supra note o, at ¥A-va.
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" (vv) W Trials of War Criminals before the Nuremberg Military Tribunals under Control Council Law No. -, at £5v (Ya¥A).

' (vA) Convention relative to the Treatment of Prisoners of War, vv July \avs, ¥v Stat. v-vy, TS No. Ats, Art. av; Convention for the

Amelioration of the Condition of the Wounded and Sick in Armies in the Field, yv July \ava, v Stat. v-v¥, TS No. Ay, Art. vo.

" (va) Commentary on the Geneva (I) Convention for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, supra note vv, at v-.

* (v.) Abi-Saab, The Specificities of Humanitarian Law, supra note v\, at ysv. See also the important essay, Condorelli and

Boisson de Chazournes, Quelques remarques a propos de l'obligation des Etats de “respecter et faire respecter” le droit

.
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international humanitaire“en toutes circonstances’, in Studies and Essays on International Humanitarian Law and Red Cross
Principles in Honour of Jean Pictet \v (Christophe Swinarski, ed., yaAt).

' (v1) Commentary on the Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, supra note vy, at YA-yA.

" (vv) Military and Paramilitary Activities in and Against Nicaragua, supra note 1, at \\x.

" (vv) Commentary on Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note \v, at
vs. See also Commentary on the Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, supra note v, at vs, and Meron, supra note », at vv- v.. For influential supportive literature, see
especially Condorelli & Boisson de Chazournes, supra note v-, and Abi-Saab, supra note v\.

f Erga omnes

® (v¢) Barcelona Traction, Light and Power Co., Ltd. (Belgium v. Spain) (New Application),\av- ICJ Rep. ¥, vv, discussed in
Meron, supra note », at \A-Y-\.

* (va) Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (Geneva
Convention 1), vy August ya¥a, 5 UST vy, TIAS No. yvsy, vo UNTS vy, Art. ¥s; Convention for the Amelioration of the Condition
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (Geneva Convention 1), \v August yvass, 5 UST yyyy,
TIAS No. vysy, vo UNTS ao, Art. ¥v; Convention relative to the Treatment of Prisoners of War, vy August yass, 5 UST vvvs, TIAS
No. vvs¥, vo UNTS »yvo, Art. \v; and Convention relative to the Protection of Civilian Persons in Time of War (Geneva
Convention V), \vv August yass, 5 UST yovs, TIAS No. yvyso, vo UNTS vav, Art. vv.

AR



b o Slga e € SBas (glag o Mol &) (g5l Slunli 5 b o) baee imon g it (5900 (olliipd Cuner Sl ol
i gloali ¢y 51 o3lisal )b 4 Gl 5 Sloladl late (slagdlo o)ly> psedlsiS pgd [Sgy (V) T 5 (V) ¥ 3le blois gie (ghiun
oS o3 S sgme olmplinl & o |y go o a5 Slolidl oles Elinbes iyl Casl 03,8 gainn |y Casd ol 5,55 celaylpl o s
Kol o ol ) €S 3 oo con coge & Jlo o 3 ol (slagys & dlos o ol 51 2igd n Pl e (slag aile
o5 5> Jlellon Boi> 0929 (pl b bilooe (Bl el (B 4 Jugi 4 Dilo o (9> (sl (e S ) Gl (S9B ailingd il
LT el 00l a5 il Ygbs by s ol 555 (a5 by ol 4y dlos Cosgion a5 3 &S olacdys ale @olud s Sse Jslus
(sl koo @90 4 Jlasl (I LT Juogs ©y90 )3 9 Sy g assian (Siz by, 9 gl & Sl5 0 @2)l9e iz 0 LS )5S
Sl Js LB asgion cclopMu jI cyadd odlisol b gusly 5 oy b gD oyl 5 edlitel LT Suizan "oyl selgd 5l celaylxia o
ol 48 pis |y ol e Jlgel 5 olollss s ade ailgn AW Sloladl LolS” Cue gian sazie YL

by gl & gSilan .l 03g; elan (sl slacs)lsdd b zgss 4 gl Bl USSgn 3wl (B Sl Lol Cusgias
Bl Gy cgs & sl gilunls 5 aseys 13 e Jos cnl T €ailigr (B Lol sla dlail g el ble daCudgied ni e Cal
Sogo 5 g g B Sblidl g5 4 e Cul (Sas gy ol ol bulyd > g Jugs o] 4 Bsi> Culey & e 00,5 Bl el
"«.Aiu,,- pladl ailga AW Sloladl Jos plou! 4y (g5l8 4y dogi el 304 yigo

e g 4 bl L plellsipd ade abse 3 Ll Cusgion I b Bl DS (653 Mellow s 229 ol b
gy g oolla pt Cumes alle wlgn I Sloladl Cousgion 45 1S o by 15 Lo VAAE Jlo p3 a8 9050 oDl (ol 5l (SO D905 coles
03)5 wlilscie Joo (pl plol 4 ©pplie Jlie B)b ST g 09 Cule; ailrdus Claslis don j3 1l g Cul (B Boi> S sjo o3l
ale mlp g (S il Slibre g cuid o 90 Slaiig 45 bl Voo Jlo 13 o K00 (3la )3 ol ety dunlS guigal 3B 7l
s den WWdle oo (il (Jlellin Goi Sl Cum 4 (LABL (13,57 )ly sl Slabewy Glgie 4 Nlg oo (Mllinm 9 (o sl 5 oyt
Gl polie e Lib ot o i locte Conl o L (58 lgn) 5 £ldgl 19 39y nl b V35 latilign 36 Ll (gl oyt
o S Cawd g b (el (BT 03101 4y 0yl )3 (gmandlsiST (ABL B )b LS (i S Wl Al 05 ollai i Jlgel g el 4 S0
il B Mo

|y lsn 8 Sloladl a8 gl S5y e iyl odde Lale 5l (glode &S 655ikan LT 45 3505 oyt oS> o 3 dusls o35
Slaal ade Abge S CLldl Cusgion b cogal oS & Sloj ) & 305 dlanMo ol pS b Min (Bpe B> sjr NS (o0 o
s Hdlo B> ages oacls & 1) o lacdgs Jd loj o] 5l am aSil g abl e3gr (oMol Jlolliyn Boi 45ty o Jlas &) (ollas i
a1y Cusginn onl g5 n (ye (Sgina paic) (Ulabgin gloal o uisyle by S 5 31145 5)l5 oo gl Jlowtl bl 005 )l il 03,
e 13918950 by SN Ol Cusgion L Wlo3,S5 cugai |y Jgl JSSgy join &1 Sy (ellas Glay i g wles Jiie (Sye (398>
2y 5 e sk )3 )5 im) cal 1Yy S sl 53 50 B il ) 2Bl 5 dgame lacdgd gy 5 k8 S o b S ol

' (vs) Protocol Additional to the Geneva Conventions of \v August \axa, and Relating to the Protection of Victims of
International Armed Confilicts (Protocol 1), of A June yavv, \wya UNTS v, reprinted in s ILM vy, Arts. ov-o5.

" Jus in bello

" Jus cogens

" (vv) George Aldrich, Compliance with International Humanitarian Law, Intl. Rev. Red Cross, no. yav, May-June \aay, at v-\
®(vA) Id. at v-v.

" (va) The Prosecutor v. Milan Martié, Case No. IT-a-\\-Rs\, para. \v (Decision of March A, yaa5).

Y (¥+) Prosecutor v.Kupreskié, No. IT-a-1s-T, Judgement, para. ov- (Jan. ¥, v---).

*(¥v) See Meron, supra note \o.

* (¥v) Kupreskié, supra note ., at paras. ayy-v\.
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' (¥) Meron, The Time has Come for the United States to Ratify Geneva Protocol I, M AJIL syA (\aas).
" (¥¥) Kalshoven, Human Rights, the Law of Armed Conflicts, and Reprisals, Int! Rev. Red Cross, No. yv\, April \avy, \AY, at \As.
" (¥a) Supra note 5.
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' Reciprocity

" (ts) De Preux, The Geneva Conventions and Reciprocity, Int’l Rev. Red Cross, No. v¥t, Jan.-Feb. yas, va, at vs.

" (rv) Commentary on the Geneva Convention (l) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, supra note vy, at vA.

" (¥A) These phrases appear, respectively, in Article vr(e) of Hague Convention No. Il of \aaa and Hague Convention No. IV of
va.v. Convention [No. Il] with Respect to the Laws and Customs of War on Land, with annex of regulations, July v, \Axa, v
Stat. \a-v, v Bevans v¥v; Convention [No. IV] Respecting the Laws and Customs of War on Land, with annex of regulations,
Oct. A, V.Y, s Stat. yyvy, v Bevans syh.

* (x2) See generally Helmut Strebel, Martens Clause, v Encyclopedia of Public International Law vvs (Rudolf Bernhardt ed.,
aay).

* (a-) Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. v, yaf,
Art. sy, 5 UST v\y, va UNTS v\, Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked
Members of Armed Forces at Sea, Aug. v, \ax, Art. sv, 5 UST yvvv, va UNTS as; Convention Relative to the Treatment of
Prisoners of War, Aug. v, \axs, Art. \¥y, 5 UST s, va UNTS yvo; Convention Relative to the Protection of Civilian Persons in
Time of War, Aug. v, \a¥s, Art. \oA, 5 UST vars, voa UNTS vav

\f



Sy b oy B ylato (slagMas | (g0l 31 odlisiol )3 Cdgiome b Cussins pmmalsiS St 5 ¢ loigmailyss’ o 4 VYV 3ol cla IS5g
iz 2 9 00,8 JPB JB VA 3 sl Beis (ogad )3 (lis el )ES pow g Conn dolialad ) uiiyle by il oAb o e Iaone (S
Sl 3 1yl ol o9Me Tl o 0 )L3l o 4 b oad gy ol g LSl codsiie VL] ollas ollygid dlos 5 Lo oollss Joullygiand
Caa byd ol @ oliwl gy sl Malliyn olas walie byl buwg des 51 oW B)lie 5 By Gai> (ol oo
ol 03e] Jos a4y oliowd (slagd jl odlil 3,5 Sl e

ok 5loj b Usoly 0 3T b oS5 clslis lgis &) uile byl 55,0 3939 by ) 395 anld] (gl (cloaiiS BB g ss 4 090l
g 4keld 3590 )3 a9 posie LI 1) (oobj Slisle ol slagDo gio (Bgis wlol flaie 4 o] 4 slil 05,5 sty Sin zols 548>
zog o)l Lol Gluogas Julow g uisyle bpd o, obdy by o] 4 petns slissl g Juogh w8 oo o o] Lo ol a5l o] dgus
-

oei)le by sliie

148 ol ool ] )3 9 05 Slodti YA Jlo 3 bys oyl

&S (odylge > A8 pMel &Sl o Canyd B> s Anliio pline byl «Kin Bai> jl aels g JolS byl maba o b»
ey By 5l a8 oy o Jaol coles g Bl cov jEaie)) 9 Cumed sl oits i U] bwg oadamd ply @l jhe )3 (gldllue
€ilo dled Bl g o (b oges g slasnioils o Slusl Bots ¢ ydeie o

«lo 39i» 5 o018 Mol sl osel € JaD o3y €iumend gl ar el Sgliie o ol b 2ol VY Jlo oaundSS) e
Cusro € Sl GoinP 1 VA4V 5 VAAR dus gy 4o STl 00ly €Ly 4y 1) 595 (gl «laguinjli? g cunl a8 51y « Lol Goi» (gl
S )lf LY l) ).~>| Cwa.«a‘ S Lo &S ool 04 J}o.uo «WL»JI J}.\p‘» UT dl> LY J‘o& ) ‘;9 ol 01

sliie by cpl g0 dlpguiin 1y by cpl 09 4dY mlo il alS 30 duwg) odbled &S gy diwe 3 5sd> ‘Awﬂ)u > .3l Al

e & & . .- 2 - a a N - - ; . o & - R
el Sl gedgr cyirg 2ls byd cpl Glud ceM g coliald 5 (SN 508 700l (03)0ilg> dg) g (b o> 53 Ay g atdh Sl

' (&) Protocol Additional to the Geneva Conventions of \v August \axa, and Relating to the Protection of Victims of
International Armed Conflicts, opened for signature Dec. \v, \avv, Art. \(v¥), wwo UNTS v [hereinafter Protocol I]; Protocol
Ad(ditional to the Geneva Conventions of \v August ya¥a, and Relating to the Protection of Victims of Non-International Armed
Conflicts, opened for signature Dec. v, \avv, pmbl., para. ¥, \wyo UNTS 5.4 [hereinafter Protocol l].

" (av) Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects, Oct. \-, yaA-, pmbl., para. o, \wsv UNTS yyv.

255 Jols el s Slaobio b bl ) 3 Jallier 3o iz 36158 Gy b ales deogs o lejles pllss guis (slaysitS &y o glejls JS 30 45 5,5 sl s aoliaad (01)
Final sl o 3L €xlad § daiir por oges iy 5 g Sl Goin 5l eotato Jlo Joliio a9y 51 48 e sgin Jyob coles ¢ 18l cov Baingy g Mg e dlodhns Slawslbie don

Act of the International Conference on Human Rights, Res. XXIlII, para. v, at \o, UN Sales No. E.sa.XIV.xy (\asA).

" (a¥) For the U.S. manuals, see U.S. dep’t of the Army, The Law of Land Warfare, para. s (Field Manual No. yv-3-, yass); U.S.
Dep't of the Air Force, International Law-The conduct of Armed Conflict and Air Operations \-v(b) (AFP No. \v--x\, vavs). For

the British manual, see United Kingdom War Office, The Law of War on Land, being part Ill of the Manual of Military Law,
paras. vxo (VoA [hereinafter UK Manual]. See also United Kingdom Ministry of Defence, the Manual of the Law of Armed

Conflict (v--¥). For the German manual, see Federal Ministry of Defense, Humanitarian Law in Armed conflicts — Manual,
para. \va (ZDv yoly, vaay). Citing the Martens Clause, the German manual adds: “If an act of war is not expressly prohibited by

international agreements or customary law, this does not necessarily mean that it is actually permissible.”
® (a0) Martens used several names over his lifetime: Fedor Fedorovitsch, Frédéric, and Friedrich. See V.V. Poustogarov, Au

Service de la Paix: Frédéric de Martens et les Conférences Internationales de la Paix de \aa et va.v, at va (\aav). Regarding

the Martens clause, see id. at \vy—vs.
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Francis Grose, Military Antiquities yvv, \vv (\YA), quoted in Meron, supra note s, at \-. This provision captures the spirit of the
Martens clause.
' (av) See Frits Kalshoven, Constraints on the Waging of War \¢ (vd ed. vaay); Christopher Greenwood, Historical Development

and Legal Basis, in Handbook of Humanitarian Law in Armed Conflicts \va (Dieter Fleck ed., vaas); Frederick W. Halls, The
Peace Conference at The Hague yvo—va (\a--); Ministere des Affaires Etrangeres, La Haye, Conférence Internationale de la
Paix \ama, Troisieme partie, Deuxieme Commission, at \\\—\s (\A).
" (aA) Georges Abi-Saab, The Specificities of Humanitarian Law, supra note vy, at yso, Y¥.

gy 63 ol 6 ymadoly @ lie Slolie o paylacly j1 S, Altstotter (VaVa-VAAY) gl Gjsn
" (aa) Altstétter, s Law Reports of Trials of War Criminals ., sA—sa (United Nations War Crimes Commission, \ata) (U.S. Mil.
Trib. vaxv). For the customary law underpinnings of rules protecting the population of occupied territories, see General Orders
No. -y issued by the U.S. War Department for the occupation of Santiago de Cuba after the capitulation of the Spanish
forces (July \A, \AA). The order, cited in the Altstétter case, reflects the Lieber Code and anticipates the Hague Regulations,
supra notes \- and vo. See \AA Foreign Relations of the United States vAr—Ax.
* () In re Krupp and others, \o Ann. Dig. s¥-, svv (U.S. Mil. Trib. \axA).
" (sv) Id.
Y (#v) o Law Reports of Trials of War Criminals, supra note vv, at xiii (\a¥).
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' (sv) See Abi-Saab, supra note vy, at yvo.
" (s¥) Protocol I, supra note xs.
" A contrario (Latin)
" (sa) A Diplomatic Conference on the Reaffirmation and Development of International Law Applicable in Armed Conflicts,
Official Records, Doc. CDDH/I/SR.x, para. \\ (\ava).
* (s5) ICRC, Commentary on the Additional Protocols of A June \avv to the Geneva Conventions of \y August \axs, at va (Yves
Sandoz, Christophe Swinarski, & Bruno Zimmermann eds., \aAy).
" (sv) Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, \aas ICJ Rep. vvs, -5 (July A) (Shahabuddeen, J.,
dissenting) [hereinafter Nuclear Weapons].

S Ty ol g s slgd dy b o 4y Jolos Lol e yolplill o Ll jI Jghiie ous, USGES *
*law
* (sA) The distinction between usages and custom is recognized, in the context of the Martens clause, by the UK Manual,
supra note o¥. The Manual states that cases beyond the scope of the Hague Convention remain the subject of customary law
and usages. Id., para. o. Usages of war, which exist side by side with the customary and written law of war, are not legally

binding but have the tendency to harden into legal rules of warfare. Id., para. v.
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' (sa) Nuclear Weapons Advisory Opinion, supra note sv, at ¥-s.
" (v-) See Meron, supra note o, at vt, vv.
" (vs) Protocol Il, supra note »\, pmbl.

*(vv) Corfu Channel case (UK v. Alb.) (Merits), \axa ICJ Rep. ¥, vv (Apr. 3).
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* (vv) Responsabilité de I'Allemagne a raison des dommages causés dans les colonies portuguaises du sud de I'Afrique, v

R.LA.A. Yy, v.vs (VavA).

* (v¢) Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, vaas ICJ Rep. 1§, \\y—¥, para. VA

(June yv) [hereinafter Nicaragua].. Report of the Secretary-General pursuant to paragraph v of Security Council resolution A-A

(vaav), para. A n.a, UN Doc. S/ov-¥ (\aav), reprinted in vy ILM sy, 1Ay (0ar). dlep oles dsbulal jogas 13 595 (5155 55 o ylojle JS o
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" (va) Prosecutor v. Martié¢, Review of the Indictment Pursuant to Rule sy, No. IT-aa—\\v— Rs\, paras. yy-\v (Mar. v, \aas).
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" (v#) Prosecutor v. Furundzija, Judgement, No. IT-aw—\v)\—T, para. wv (Dec. 1+, yaaA).

® (v) UK Manual, supra note o¥, para. v.

* (vA) Report on the Situation of Human Rights in Kuwait under Iraqi Occupation, para. vs, UN Doc. E/CN.f/yaav/ys.

' (va) SC Res. v-sv, para. 5 (July YA, \335).

* Jus nascendi

* (A+) See Meron, supra note s, at y-¥—-A.
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' Vox populi
(M) UN GAOR, sth Comm., vath Sess., vfavd mtg., at v-s, para. ¥, UN Doc. A/C.5/ SRA¥ay (vavy).
" (AY) Id.
" (ar) See Greenwood, Historical Development and Legal Basis, in Handbook of Humanitarian Law in Armed Conflicts yva
(Dieter Fleck ed., yao).
® (A¥) International Court of Justice — Requests for Advisory Opinions on the Legality of Nuclear Weapons — Australian
Statement, vaas Austl. Y.B. Int’l L. sro, 524 [hereinafter Australian Statement].
" (A2) Id. at v-v.
Y (%) Nuclear Weapons Advisory Opinion, supra note sv, at fa..
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' (o) Reglamento para el servicio de campafia, Art. Avs (\Mv), reprinted in Estado Mayor del Ejército, Manual de derecho de
guerra yya—y. (M—O—yy—, \aAs).

" (M) UK Manual, supra note o¥, para. $\a.

" (A) Australian Defence Force, Law of Armed Confiict Training, para. v (DI(G) OPS, \aa¥).

" (a-) See Rupert Ticehurst, The Martens Clause and the Laws of Armed Conflict, Intl Rev. Red Cross, No. v\v, Mar.—Apr.
vaay, af \va, \YV.

* (av) Written statement of the United Kingdom, Nuclear Weapons Advisory Opinion, vaas ICJ Pleadings (June ¥, aax),
reprinted in vaaos Brit. Y.B. Intl L. vyv, para. vv.
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' (av) See John Burroughs, The Legality of Threat or Use of Nuclear Weapons \-v (\aaA).
Olyie & 3y e g Wi st 5 2y hanles Laug o5 08 on junsds (B 2618 atd ol jotn ] oy ol gl @1y e by oasete SV st 1y (S e (4Y)
See Burrus M. Carnahan, Customary Rules of International Humanitarian Law, Report on the Practice ...l vis 1cls8 05l i

[(of the United States s-v (unpublished \aav) prepared for the ICRC
" (a¥) James Crawford for the Solomon Islands, cited in Burroughs, supra note 3y, at »-v.
" Ipso facto (latin)
® (a0) See Ticehurst, supra note a-, at yvs.
* Per se (latin)
Y (a#) Id. at sa¥.
& € nges Mg (Sl g «uludl Jgol &S 365 cudldp i 15 bys cpl 514 sl cansyo» ey Hlobsl Golo (coMuS g sl (650 Medlim Gl () (0B Al g9l (AV) g
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335 e 2 g Jgol ez 4 4295 Ll g5 0ueld dpaie 5 030t (53)l90 iz )3 WS (e oletaly QbIG y Jeol ez 4]y Lo Y Guiile byd il oS (590 p 3450
Nuclear Weapons Advisory Opinion, supra note 5V, at ¥-A., Compare Prosecutor v. Kupreski¢, No. IT-aa-\#-T Trial Chamber Judgement,

para. ava (Jan. \¥f, ¥---).
* (aA) Nuclear Weapons Advisory Opinion, supra note sv, at fav.
" () Id., para. va.
" (v--) Id. at yas, para. Af.
"(v-\) Id. at ys-, para. Av.
" (v-v) Id. at vsv, para. 1.
" (v-v) Id.
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" (\Wv) Aldrich, Human Rights and Armed Conflict: Conflicting Views, sy ASIL Proc. ¥y, \fy (yavy).
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Resolution yaaa/ya, UN Doc. E/CN.¥/\aaa/ay, paras. y¥-v¥ (1aaa).
" (\vv) See generally, Meron, Human Rights in Internal Strife, supra note v, at v.-v¥.
" (wy) Prosecutor v. Dusko Tadié, Case No. IT-as-y-Avy, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction of v October yaas, para. vs.
" Republika Srpska
® De facto
* (yv¥) Prosecutor v. Dusko Tadié, Case No. IT-ax-\-T, Judgment of v May yaav, para. 5-v.
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' (yvv) Commentary on Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note \v, at
5.
" (\A) Prosecutor v. Zejnil Delali¢ et al., Case IT-as-v\-T, Judgment of \s November \aaA, paras. ysv-vss (footnotes omitted).
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' (\vya) Commentary on Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note \v, at
o\.
" (w) Prosecutor v. Zejnil Delalic et al., supra note \yA, paras. Yv\-yvr.
" (wv) Commentary on Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note \v, at
Y.
¥ (yvv) Prosecutor v. Dusko Tadié, International Criminal Tribunal for the Former Yugoslavia (Appeals Chamber), Case No. IT-
a¥-\-A, Judgment of \o July yaaa.
*(w) Id., at paras. \s-, \sY.
6(134) Id., at para. 169.
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(135) Id., at para. 166.
2(136) Id., at paras. 167-168.
3 (137) Case IT-95-14/1-A, Judgement of 24 March 2000, para. 151.
4 (138) Case No. IT-96-21-A, Judgement of 20 February 2001, para. 84.
5 (139) Supra note 28, Arts. 42, 62 and 64.
6 (140) Commentary on the Geneva Convention () for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, supra note 22, at 82.
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! (141) Commentary on Geneva Convention (1V) relative to the Protection of Civilian Personsin Time of War, supra note 17,
at71.

2(142) Commentary on the Geneva Convention (l) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, supra note 22, at 83.

3 (143) Id., citing the Report on the Work of the Preliminary Conference of National Red Cross Societies for the Study of the
Conventions and of Various Problems relative to the Red Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, p. 71.
*(144) P.C.I.J., Ser. B. No. 15, at 17-18 (Advisory Opinion of March 3, 1928); Rosalyn Higgins, Conceptual Thinking about
the Individual, in International Law: A Contemporary Perspective 476 (Richard Falk, Friedrich Kratochwil & Saul H.
Mendlovitz eds. 1985); Janis, Individuals as Subjects of International Law, 17 Cornell Int’l L. J. 61 (1984), For a discussion of

Y



o e (258 AAYA Jlo )3 iledyglyd Tyal alsye 4 1) plSsl g 03,5 sl mej g olS a b ool 5 n WS ¢ cowl o0l
.J.,?u)@ |)>| ubl.) pjbu Ja.w}: ol sllac! ublbg 9 d?b U"] oS S U]

nl 2 o sl yalpll 55 lnl gLl ol oL g (sl o & g ol Se1sB o Cubls 4S5 55l g 0jlgen Sz (3>
ol 239 i 6 0258 S5 i oSl b o] i s (slaolSshy b 5 iy il ) Six cslahye 5 3o 38
ojp> 5> Cupda dde Colin g (LIS Jud Sz Slacdye g Golo paB S ui (bl Cjgo 4 (LAS ay) Jsed (xSl cage
b oyl Sin 05 (25 G 4 e ol 53 4l taliie (b o] slocipmadlyS cargn 4 O B b 43S Dl
500 3 s uub.wfd.ofbu 25 L, Cj Ol).oj

PRRP ).a.:.!) )‘ /u> ARRVA 4»39) » S o dy90 )3 p) dolwlul L)")i‘b 9 deMy 9 IJJb) d‘).) °3?.9 L;,QS u&d\w ol5l> 99 .JL‘?D‘
5 ol 04 A8 Y S yiiie 03lo j3 a5 (60150 dlon 5l piy (o0l Bois (S g Kin Boi> 2d )b Jlalgw Bets lub lgie 4 5,8l oISl
2 b8 s BB lositnn o 510 o alilin 920 (19581l o oSbxe 133,50 B L1 g (S g 0 45 il ile il
Coley o wWSbeo o &S Sl lay s Jliio sl jlilinl 31 Lom dgui oo ome coke Cbpidin Ao (pl ] (Mol oSl
oW (g olaB 49y )l bt (65150 S L bl 5L 500 Co o ade mls il py dslislol Coge 4y o w5 a5 40 50 1) 29 0
390 slojlrin i )3 3l 23 (B e ol aslislul cage 4 &Syl Py Cuns p3Y (e o> cage & (bl eir o e
L1l clopg ool pis o> 5l coles (0 bl 4 bgspe (o3ls g (i g o ot ol ply s pled BB pis e8> (ool Jool | coles
o Pl g Copdy adle Colir (S350 o ool (slisl g (55 (slaog)S slasl gl bl (6508 Culgiuns ()55 0l 2 0gMe

¥

Gl Y AGS o Jos

8258 UMl g (S (g gl 313 gl -Y

Al o] Cuenl 15 ] drwgs Jlo 55 i p3 aSl VA i g e 0 b 4 olbal oolil g (0,8 Ml i Goi>
Slowole (bl 5> (K shpal iS5k 4 bgyo Vit poads (00 32 0fag 4 )0 3l 5,8 4 (Sgi> (i & jpai g 4ol () g o> porie
Gyl CatSil a8 W39y 03,5 o s (VA-VIAN) Kis claddye g Ggi> (ogas 0 4 pylan emslyS dogeus aaliopsl .cusliS 56
sl oy alold by lis Jof She K &S 45Slen Lol A..s)j plsl o 23,48 slas] | dn S loj cp e 0 LU hee 4 (S
u.i}.} u‘).a.u.i‘ L» )L.B) uo}.ab » yaya uw‘yf 9) u;‘ )‘ .\ml; L}JY919 dld.‘a.>MA JJLB C))yp LY ..\J‘?JL;O ‘bww @5]5 ubb [\ al..o odalzo
@é/«..\ih,j o 1y e 4 oyl CulS 3L g plgl Kin aS ke (ase 4y el 3 el WL 6] Oy 50 AL pu el LY 38T 5

the rights and obligations of individuals in human rights and humanitarian law, see Meron, Human Rights in Internal Strife,
supra note 2, at 33-40.
"(145) Lassa Oppenheim, 1 International Law 341 (Hersch Lauterpacht ed., 1955).
2 (146) Meron, International Criminalization of Internal Atrocities, 89 AJIL 554 (1995), reprinted in Meron, supra note 6, at
Ch.XIIl.
SISl il (9D S 3 85 90 (gl 00 o slho s AB Jgteus b3l i sl Mallom ol espMaSg g Spgten (555 ool Ageme cnge & Slio (VY]
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, The Prosecutor v. Tadi¢, Case IT-4¥-ARvY, para. \va (448). .céb »
(148 Commentary on Geneva Convention (V) relative to the Protection of Civilian Persons in Time of War, supra note 17,
at 36; Baxter, Jus in Bello Interno: The Present and Future Law, in Law and Civil War in the Modern World 518, 527-28 (John
Moore ed., 1974).
® (149) Hague Regulations Respecting the Laws and Customs of War on Land annexed to Hague Convention No. IV, supra
note 25, Art. 20.
6 (150) Commentary on the Geneva Convention (lll) relative to the Treatment of Prisoners of War 541 (Jean de Preux ed.,
Jean Pictet, gen. ed., 1960). See Convention relative to the Treatment of Prisoners of War, 27 July 1929, supra note 28, Art.
75.
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! (151) Dinstein, The Release of Prisoners of War, in Studies and Essays on International Humanitarian Law and Red Cross
Principles in Honour of Jean Pictet 37, 43 (Christophe Swinarski ed., 1984).
2(152) Id., at 44.
3 (163) Geneva Convention relative to the Treatment of Prisoners of War, supra note 35, Art. 118. See generally, Christiane
Shields Delessert, Release and Repatriation of Prisoners of War at the End of Active Hostilities: A Study of Article 118,
Paragraph 1 of the Third Geneva Convention relative to the Treatment of Prisoners of War (1977).
‘5’ (154) Dinstein, The Release of Prisoners of War, supra note 151, at 44.

(155) Id.
6 (1566) Charmatz and Witt, Repatriation of Prisoners of War and the 1949 Geneva Convention,62 Yale L.J. 391, 401 (1953).
7(157) Commentary on the Geneva Convention (lll) relative to the Treatment of Prisoners of War, supra note 150, at 542.
8 (158) Mayda, The Korean Repatriation Problem and International Law, 47 AJIL 414, 433 (1953); also Charmatz & Witt,
supra note 156, at 402-405.
°(159) Special Report by the Unified Command under the United States, Letter dated 18 October 1952 from the Chairman of
the United States Delegation to the General Assembly of the United Nations, addressed to the Secretary-General, 18
October 1952, UN Doc. A/2228, at 2-3.
"9(160) Id., at 18-19.
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! (161) Mayda, supra note 158, at 435.

2De lege ferenda (Latin)

%(162) Id.

4(163) General Assembly Resolution 610 (VIl), 7 GAOR (Supp. No. 20), at 3, UN Doc. A/2361, para. 2. (1952).

5 (164) Agreement on Prisoners of War, signed at Panmunjom, June 8, 1953, reprinted in 47 AJIL, supp., 180, 182.

6 (165) Dinstein, supra note 151, at 41.

7 (166) See generally, Meron, Prisoners of War, Civilians and Diplomats in the Gulf Crisis, 85 AJIL 104 (1991).

8(167) Quigley, Iran and Iraq and the Obligations to Release and Repatriate Prisoners of War After The Close of Hostilities, 5

Am. U.J. Intl & Pol’y 73, at 81 (citing ICRC communiqués) (1989). Also, Report of the Mission dispatched by the Secretary
General on the situation of prisoners of war in the Islamic Republic of Iran and Iraq, UN. Doc. S/20147, Annex, para. 78
1988).

g(1 68) Quigley, supra note 167, at 82.

10 (169) Id.; International Committee of the Red Cross, 1991 Annual Report, at 112.

" (170) International Committee of the Red Cross, 1989 Annual Report, at 87.

Y



pgd x5l am ol Ol gl 03905 (B3 IT Ll 359 4 0,8 Sin 3 € gyl s ytne 539 5| Jgeme 419y oyl ol

Ol ye ‘s 455 S5 g polre b yiwl 4 gl oled b 3905 anbas Glye (Ko oyl 1 G 5o b sals jeias o S a5 )b s

2855 ouge &) €5y 0uyl Clgpd (e 9 (S5 o b pogad anlas aib (sl plo aclic@lse > S ren 4
plool ilgr 3 Sleladl (iS5l 5l S5 o5 g 3 bl clodlgls b ol pmesl 1 plaSored dule (b bod &S 0 ) ke dsbicale oyl 5o
"€l EWPEY

FB ypo a ]y 395 byd g 480 g (ejr 0P (B> jeed Canl 03)5 Shpzsb 93 51 ) VA e3le pity Boi> Sl mele gy i 5
e Go)bo ) o dng Jouilly Sl Gl (GMiged Lo 5 2 cnl ol 00 pole (02,5 B 0l 12 (62,509, 42 9 025 el (lila>Me
1293 53 oo 31 08yl g 2] (s e Jo) ol slgial olul g3 52 313yl b L5 3 (S pual clgs 5 03l)) &0 plyisl 4l By
@ oy b ol el Ol @ 3 ol gl (o] S (S JBlas) lacdgs (Solel pgd 53,5 salyss edlisal sgu plls ol 51l 3l
B y9tS

O i g gl i e & Colos (o Sed Y

(Sl 3> 4l Wil e LU Sl gl Syt Clogoge cusl ailiS 3l Bbdl slaSgy 5 @ Slaip o Go> 58
cole) g fedde b b wamin olF bl p Gawed Wliwsgd cuibdil b cady uolpios b Jlusl pe @l [bd) § asuSls cucgion
onlpl casl 03,5 logy 551y g ys 3o 03,8 (8 1y py ol (o 9 o lizmad cy938liy (ol Kot g Glaed () 3B iy i3
b g 0ad S brmo o5 ool 4 (Ml i dlrus Slaslbie claSloe by LLs)l 55 ¥ S jnie oole Jlo olyis 4 ol
2Bl 13 L 1y el S a8 WS o o Y AY odle <920 ok 4y Gl 03,5 0Ll €uBl A o Sygps leie Jlo 45T SLaS clienss
i o> Jelgd 5l pledl b g s 4 SloMawl opl «ail By o g Ml sdbadlis 5 Joeme Sliveuds youdio? 45 5)S aeSlxe g 0
a M ol (595 g sl b S8 o 1y e Vs ellss Jdl Sl it e 255 4 Sls5 Yok o (e 3 Ngdie Jlos] g s
Contr Sasod iy 392> (63,8 slacules

B Cygo 4 )b | (S Al )R wid walgs |a] dibxdus deslbre loj 0 iy Fain Oliuged &S Cawl 03)S yund dlljaiie 2
sl bl ol clapMas (ogas 13 3¢5 Sygde Hlai )3 3% 359 Gl ool byl 5l edlall 58 el s

o case 4 o Glie ¥ odle Clagad 339 Ko wlai il o 4 Six loj 3 e g sl s> o Bl I cLliy
7335 355 ool g3 Cagmdy loj 5> ke el ) gyl (gl

ol el i ol (s |y 0 Ok cage & Sl J cblis 5 i £ o3l s Sl 35 o ) Gl Ownen
L5 ol ol Al Caouwy 4 (N S Jlos! jolre oz 0 oS clojlil by o W)y cibdlge ool (pl Cogal 5 (i azeu,b bl

M iS5 a1y Ml Jglite (Sin slachys 5 gois 115 5,90 Jlas] a5 Loy 4y ] Wlods ggtos Jlas] oppin & o3lo 3ib 45 5,5 g

! (171) International Committee of the Red Cross, 1991 Annual Report, at 100.

2(172)1d., at 102.

3 (173) General Framework Agreement for Peace in Bosnia and Herzegovina, done at Paris, Dec. 14, 1995, Annex 1A,
Military Aspects of the Peace Settlement, reprinted in 35 ILM 75, 91 (1996), Article IX.

4 (174) Meron, Human Rights in Internal Strife, supra note 2, at 12-28.

®(175) Roberts, Prolonged Military Occupation: The Israeli-Occupied Territories since 1967, 84 AJIL 44, 70-74 (1990).

6 (176) Nuclear Weapons Advisory Opinion, supra note 67, at 240.

7 Right to life

8(177) Respect for Human Rights in Armed Conflicts. Report of the Secretary-General, UN Doc. A/8052, at 104 (1970); see
also id., at 98-101, 37 UN GAOR Supp. (No. 40) at 93, UN Doc. A/37/40 (1982) (general comments of the Human Rights
Committee). See also Meron, Human Rights in Internal Strife, supra note 2, at 24.
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3 (178) Supra note 67.
*(179) Para. 106.
®(180) Para. 114.
®(181) Paras. 89- 114.
7 (182) Prosecutor v. Zejnil Delali¢ et al., supra note 128, para. 200.
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S (183) Abella et al. v. Argentina, supra note 23, para. 158, note 19. This position was criticized as failing to distinguish
between the substance of norms and their supervisory mechanisms. Zegveld, The Inter-American Commission on Human
Rights and International Humanitarian Law: A Comment on the Tablada Case, Intl Rev. Red Cross, No. 324, Sept. 1998, at
505.
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2(185) General Assembly Resolution 2444 (XXIll), 23 UN GAOR Supp. (No. 18), at 50, UN Doc. A/7218, preamble (1969).

% (186) Respect for Human Rights in Armed Conflicts: Report of the Secretary-General, UN Doc. A/7720, paras. 23-31 (1969);

Respect for Human Rights in Armed Conflicts: Report of the Secretary-General, UN Doc. A/8052, Annex | (1970).

4(187) Id., A/8052, para. 16.

® (188) Memorandum by Monroe Leigh, Legal Adviser of the State Department (1975), reprinted in US Department of State,

Digest of United States Practice in International Law 221-222 (prepared by Eleanor C. McDowell, 1975).

®(189) Security Council Resolution 237 (June 14, 1967), preamble.

7 (va.) Security Council Resolution 1041 (Jan 29, 1996); also Resolutions 1059 (May 31, 1996), 1071 (Aug. 31, 1996) and
1083 (Nov. 27, 1996).
8 (vav) Security Council Presidential Statement 1999/6 (Feb. 12, 1999), para. 2; also para. 7.
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! (Yay) Commentary on the Geneva Convention (lll) relative to the Treatment of Prisoners of War, supra note 157, at 144-
145.

2 (YaY) Report of a Mission Dispatched by the Secretary General to Inquire into the Situation of Prisoners of War in the
lslamlc Republic of Iran and the Republic of Iraq, UN Doc.
Parllamentary Assembly of the Council of Europe

(\ qg) Council of Europe, Parliamentary Assembly, 42nd Ordinary Sess. (Third part), Texts Adopted by the Assembly,
Resolution 954 (1991) on the Gulf Conflict, para. 5 (1991).
° (YQ0) Annual Report of the Inter-American Commission of Human Rights (1990-1991), OEA/Ser.L/V/II.79 rev. 1, at 512
(1991).
6 (Ya1) UN Commission on Human Rights, inter alia, Resolution 1991/67, ECOSOC Off. Rec. (Supp. No. 2), at 154, UN Doc.
Doc. E/1991/22, E/CN.4/1991/91 (1991) (on Kuwait); Resolution 1995/91, ECOSOC Off. Rec. (Supp. No. 4), at 275, para. 2,
UN Doc. E/1995/23, E/CN.4/1995/176 (1995) (on Rwanda); Resolution 1995/89, id., at 262, para. 10 (on Bosnia-
Herzegovina).
7 (YaVv) Report on the Situation of Human Rights in Kuwait under Iraqi Occupation, UN Doc. E/CN.4/1992/26, para. 12
(1992).
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! (YaA) ODonnell, Trends in the Application of International Humanitarian Law by United Nations Human Rights

Mechanisms, Intl Rev. Red Cross, No. 324, Sept. 1998, at 481, 482-483 (citing UN Doc. E/CN.4/1993/45, para. 113, and

E/CN.4/1994/58, paras. 112- 116).

2Sudan People’s Liberation Army

3(199) Id., at 489 (citing UN Doc. E/CN.4/1994/48, para. 115 and E/CN.4/1997/58, para. 27).

4 (v..) Id., at 485 (citing UN Doc. E/CN.4/1990/22/Add.1, para. 50).

% (1) Id., at 485-486.

% Sub-commission on prevention of discrimination and protection of minorities

7(202) Id., at 482.

8 Rapporteur on Extrajudicial, Summary or Arbitrary Executions

9 (203) Extrajudicial, Summary or Arbitrary Executions. Report by the Special Rapporteur, Mr. Bacre Waly Ndiaye, UN Doc.

E/CN.4/1996/4, para. 493.

10 (Y+£) O’Donnell, supra note 198, at 484. The Mission was established by Security Council Resolution 693 (May 20, 1991).
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! (v.0) First Report of the United Nations Observer Mission in El Salvador, UN Doc. A/45/1055- S/23037, Annex, paras. 17-
19 (19971).

2(v.1) Id., paras. 50-52.

% (v.v) $/2005/60.

*(v.A) S/RES/1593 (2005).

® United Nations Verification Mission in Guatemala (MINUGUA)

® Unidad Revolucionaria Nacional Guatemalteca (URNG)

7 (v.Qq) Comprehensive Agreement on Human Rights, 19 March 1994, UN Doc. A/48/ 928-S/1994/448, Annex I, Sections |,
IX and X.

8 Inter-American Commission on Human Rights

° Organization of American States
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! Express authority

2 (210) Salas and others v. United States, Inter-American Commission on Human Rights, Case 10.573, Report 31/93 of 14
October 1993, Annual Report — 1993, OEA/Ser.L/V/ 11.85 Doc. 9 rev., at 312, 317 (1994).

3(vn) Id., 329.
4 (v1Y) Abella et al. v. Argentina, supra note 23, para. 148.
5 (V1Y) Id., paras. 154-156.
% Inter alia (Latin)
(V1) Id., para. 161.
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2 (v11) Signed 22 November 1969, OAS TS No. 36, at 1; OAS Off. Rec. OEA/Ser.L/V/II.23 doc. Rev. 2.
3 (Y1V) Las Palmeras Case, Preliminary Objections, 4 February 2000, ACHR Reports, Series C, No. 67, para. 33.
4 (YYA) Bamaca Velasquez Case, Judgement of 25 November 2000, ACHR Reports, Series C, para. 208.
° (v1Q) Reidy, The Approach of the European Commission and Court of Human Rights to International Humanitarian Law,
Int'l Rev. Red Cross, No. 324, Sept. 1998, 513, 516, note 11.
6 (220) Cyprus v. Turkey, European Commission of Human Rights, Appl. 6780/74 and 6950/75, Report of 10 July 1976, 4
Eur. .H.R. Rep. 482, para. 313 (1982).
“(vv\) Id., para. 202.
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3 (vYY) Cyprus v. Turkey, supra note 220.

4 (vve) Chrysostomos and Papachrysostomos v. Turkey, European Commission of Human Rights, Appl. 15299/89 and
156300/89, Report of 8 July 1993, 86 Eur. Comm’n Dec. & Rep. 4, at para. 96.
° (YY0) Loizidou v. Turkey (Preliminary Objections), European Court of Human Rights, Judgment of 23 March 1995, 1995
Eur.Ct.H.R. Rep. (Ser. A) No. 310, para. 62.
6 (YY1) Id., para. 57. See also Cyprus v.Turkey, App.No. 25781/94, European Court of Human Rights, Grand Chamber (May
(May 10, 2001).
7 (YYV) Meron, Extraterritoriality of Human Rights Treaties, 89 AJIL 78 (1995).
8 (YYA) Hampson, Using International Human Rights Machinery to Enforce the International Law of Armed Conflicts, 31
Revue de Droit Militaire et de Droit de la Guerre 119, 122 (1992).

Y



Ol o3y S 1y bl b 03,5 0,08l oles o g canlis ool o ) S o KdlS” anlite &y o 9> SIS g pSloxs
Tl 5 S iled pods |y s o> (gl gy Coge & gy il Bl 03y 510 |y ommlie i Tyt Ggi byl
ld S Cmd Sy iz 3 34 pde o> 210 50!

Cuilwd! aliy (g jlasliw! ailiwgd iy sadlailiw! JBlas -5

il gomo cilingd by ol g pdy Goi> O oAulid 2l San g liwgdydy Goi> (9,8 Sludl 1> 0ad pll slacd by of e
sl osilo (Bl o] (mles 0js> )3 sage OIS St (les ol g3 o (b 03,28 g Jlas] s

Ol 5l Bye Jlalloss s> 5 Six s> il Slanleo pizmen 5 o] 4 (Bodl oSy g S lolB 5l ol ol @
lodSto pliran aasiis Slio oy Wl wiglie Jos & (Bl lacSin ol 1 5 laceles 5 038 clos Mallo slacSin
o3l 35d Cundg 5 Lol 1S Lo (o)l o loj 53 WoceagSin elo)kprgus o 5 331 51 1a)lS 5 sl 5 bagadel piy o> linlas .ol
colo glaog ) wiliee eis b dlbrs daobie cbacusdss 5l ol > el 3 osMe 3 Bypuie beblis oyl jl o3l ) gie
deoliie & placundy 3 S o S 1y ol (sbadbinl & 355 s 5 el Tsle 5 5, ) 230 acdys 5l i (5% L]
Cogid Lol 03,55 Jloel ailiwgd pis 398> ol (1S ahinsy o3 ¥ Sy o3l dilin] a4y a5 Slaolre (503 Sjle 4 dins jle plos dilorlne
oS WsSilon )50 el o 4y |y gy558 clules J) (il 5 A5 pMe] Logas Lkl el clgs 45 33,5 o el cul Sas o lsh
il g 2990055 Bgian S

@ Vg o )9S Ky LB Cundg 48l il Lol sl 3 Slon MolS sl ] el s Wby unds 4 45 dlls b
L%:. &S gxe ol 4 Aildes dowole Alsyo 4 e 45T b 13 led sl (s Geb> Slanlee Clsul slab i 4 cdgy &S Sy (glals ye
Conl )] guac a5 ¢y Goi> Slunles 4D zyaie Clysul by s 4 b Lyls gy S &S 5yl Jloinl gy oyl 5wl odun p el o Ay
b Lo Jwe Kin Gsi> lbudgiome 4 G pile jem a5 Jlb S dliwl (Clialee opl bwgs odd &) clacoles dod 4 & 4)
el (Bl dlodie daslis alsjo 4 & Glodldlged Clls Cundg 53 o 2505 g2y (> 1305 38 3929 40dS (pl (i (dte 4y
oxd g (Jlosl iz o (B S Sedg lalpd 3 (> g Cunl ggine (o3le (o 3 &5 8L ()18 9 Joe 4 jlome > Sy el o2
oS g a5 (555 aedle) “wliugdyds ol Sl awedlel agg & prie BS5 (ul 035 1 & Sl sl mdly Jla ol
Vs plool il 4,3 plol] Kin o> 5 ety o> 1 48 Lol bl e (old il ol a3 gl 5 6,500

3> Lo 53 lagas 85 )0 8 pg0 g ) e ol o 3 e g @ blae (0l]T 5 (928 ] (I linyis ule
Syl L eded dod g Clyzdl BB djlge usi (0 b (gylasdl sleialy Bloul e Gots Canygd aidl 88 o 1,8 Gyl
S ol L |y ond ol pi (V) F osle y> Mio oS i pis Jeol 5 (Canl (69950 1051 85 (05 ) s Juol 3o oo (clys,

! (vya) See, e.g., Report of the Director of the United Nations Mission for the Verification of Human Rights and of
Compliance with the Commitments of the Comprehensive Agreement on Human Rights in Guatemala, UN Doc. A/49/856,
paras. 133-137.

2 (YY) Ergi v. Turkey, European Court of Human Rights, Judgment of 28 July 1998, 1998-IV Eur. Ct. H.R. Rep., paras. 79,
81 and 86; McCann v. United Kingdom, European Court of Human Rights, Judgment of 5 January 1995, Eur. Ct. H.R. Rep.
(Ser. A), No 324, paras. 194, 200 and 213.

3 (YY) Feldman v. Colombia, Inter-American Commission on Human Rights, Case 11.010, Report 15/95 of 13 September
1995, Annual Report — 1995, OEA/Ser.L/V/I1.91 Doc. 7, at 57 (1996).

4 (VYY) Neira-Alegria v. Peru, Inter-American Court of Human Rights, Judgment of 19 January 1995, 1995 Inter-Am. Ct. H.R.
H.R. Rep. (Ser. C) No 20, paras. 74-76.

® Declaration of Minimum Humanitarian Standards

IS el jl LSy
7 (YY) Christopher Greenwood, International Humanitarian Law and the Laws of War, Preliminary Report for the Centennial
Centennial Commemoration of the First Hague Peace Conference 1899, at 60-61 (June 1998).
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" (Y¥€) Minimum Humanitarian Standards, supra note 111, at, paras. 8-9.

2 (235) Meron, On the Inadequate Reach of Humanitarian and Human Rights Law and the Need for a New Instrument,
77AJIL 589 (1983); Towards a Humanitarian Declaration on Internal Strife, 78 AJIL 859 (1984); Draft Model Declaration on
Internal Strife, Int'l Rev. Red Cross, No. 262, Jan.-Feb 1988 at 59; Human Rights in Internal Strife, supra note 2; Meron and
Rosas, A declaration of Minimum Humanitarian Standards, 85 AJIL 375 (1991); Eide, Rosas and Meron, Combating
Lawlessness in Gray Zone Conflicts through Minimum Humanitarian Standards, 89 AJIL 215 (1995).

3 Norwegian Institute of Human Rights

* Organization for Security & Cooperation in Europe (OSCE)

° (YY) Minimum Humanitarian Standards, supra note 111; Fundamental Standards of Humanity: Report of the Secretary-
General submitted pursuant to Commission resolution 1998/29, UN Doc. E/CN.4/1999/92. See comment by Petrasek,
Moving Forward on the Development of Minimum Humanitarian Standards, 92 AJIL 557 (1998).
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! (Y£Y) Hays Parks, “The Protection of Civilians from Air Warfare,” Israel Y.H.R. 65, at 77-83 (1998).
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3 (v£Y) Conduct of the Persian Gulf War, United States of America Department of Defense, Final Report to Congress, April
1992, Appendix O, The Role of the Law of War at O-9.
*(244) M. Bothe, K. Partsh and W. Soft, New Rules for Victims of Armed Conflicts 274-75 (1982).
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! (vev) Supra note 17, at 10.
2 (YEA) Aubert, The International Committee of the Red Cross and the Problem of Excessively Injurious or Indiscriminate
Weapons, Intl Rev. Red Cross, 477, 479 (1990).
3 (v£Q) Draft Rules for the Limitation of the Dangers incurred by the Civilian Population in Time of War (1956), Articles 8-9.
4 (vo.) Bothe and al. supra note 244, at 275.
° (Y01) Respect for Human Rights in Armed Conflicts. Report of the Secretary-General, A/7720, para. 19 (1969).
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! (voy) Tehran Conference on Human Rights (1968), Resolution XXIII.

2 (vov) General Assembly Resolution 2444 (XXIII).

3 (vog) Meron, supra note 5, at 69-70.

4 (v00) Respect for Human Rights in Armed Conflicts. Report of the Secretary-General, A/7720, para. 20 (1969).
®(vo1) Id., para. 21 (1969).

6 (voV) Respect for Human Rights in Armed Conflicts. Report of the Secretary-General, A/8052, para. 13 (1970).

7 (YOA) General Assembly Resolutions 2676 (XXV), 2677 (XXV), 2853, 2853, 3032 (XXVII), 3102 (XXVIll), 3319, 3500, 31/19
31/19 and 32/44.
8 (voa) General Assembly Resolution 2675 (XXV).
9 (Y1) Draper (1972), cited in Robblee, The Legitimacy of Modern Conventional Weaponry, in Revue de Droit Pénal Militaire
Militaire de Droit de la Guerre 389, 408-409.(1977).
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"(266) Greenwood in Fleck and al., supra note 83, at para. 119.
2 (267) Frits Kalshoven, Arms, Armaments and International Law, 191 Recueil des Cours at 208 (11-1985).
3 (¥A) U.S. Air Force Pamphlet 110-31, 19 Nov 1976, para. 6.

4 (269) Doswald-Beck, International Humanitarian Law and the Advisory Opinion of the International Court of Justice on the
Legality or the Threat or Use of Nuclear Weapons, Int’l Rev. Red Cross No. 316, 35 (1997), at 45.

° (vv.) Statement of the Chief of the International Affairs Division (W. Solf), at the Lucerne Conference at 709 (1974) [1974]
Digest of United States Practice in International Law 708-09 (Arthur W. Rovine ed.).
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"(271) Memorandum of Law on Sniper use of Open-Tip Ammunition (1990), in US Practice Report (ICRC Study), Annex 3-
14, at 3
2 (YVY) Cassese, Weapons Causing Unnecessary Suffering: Are they Prohibited?, 58 Rivista di Diritto Internazionale 12, 18
(1975),
3(yvy) Id., at 17.
4 (vve) Robblee, supra note 260, at 418.
5 (vvo) Robin M. Coupland , The SirUS Project (1997), at 14.
6 (YV) Meyrovitz, The Principle of Superfluous Injury or Unnecessary Suffering, Intl Rev. Red Cross No. 299, 98 at 118
(Mar.-Apr. 1994).
7 (vvv) Coupland, supra note 275, at 14.
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! (YVA) Greenwood, International Humanitarian Law and the Laws of War: Preliminary Report for the Centenial
Commemoration of the First Hague Peace Conference 1899 at 43 (1998).
2 (vva) Doswald-Beck, supra note 20, at 46-47.
3 (280) Aubert, supra note 248, at 477-478.
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! (YAY) Nuclear Weapons Advisory Opinion, supra note 67, at para. 78.
2 (vAg) Doswald Beck supra note 269, at 38.
3 (vA0) Additional Protocol I, supra note 36, at Article 51 (4).
4 (vA) Doswald Beck supra note 269, at 41.
° (YAV) Draft Rules for the Limitation of the Dangers incurred by the Civilian Population in Time of War (1956), Article 14
6 (YAA) Kalshoven, The Conventional Weapons Convention: Underlying Legal Principles, Int’l Rev. Red Cross No. 279, Nov.-
Nov.-Dec. 1990 510,517.
7 (vAQ) US Manual (FM27-10), supra note 54, para. 34.
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! (va.) Nuclear Weapons Advisory Opinion, supra note 67, at paras 78-79.
2 (va1) Matheson, The ICJ Opinions on Nuclear Weapons, 7 Transnational Law & Contemporary Problems 354 (1997), at
363 (at note 49) (discussing Egypt, India, Mexico, Sweden).
3 (vav) /d., (at note 50) (discussing Netherlands, Russia, the United Kingdom).
*(vav) Id., at 362.
5 (vag) Nuclear Weapons Advisory Opinion, supra note 67, para. 95.
6 (Ya0) Matheson, supra note 291, at 362 (at note 45) (discussing Egypt, India, Mexico, Solomon Islands).
7 (296) Verbatim Record, 1 November, at 39; in Burroughs , supra note 92, at 96.
8 (vav) Matheson supra note 291, at 362 (at note 46).
9 (vaA) Verbatim Record, 15 November 1995, at 85; in Burroughs, supra note 92, at 96.
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! (vaQ) United Kingdom, Written Statement, p. 53, para. 3.70; United States of America, Oral Statement, CR95/34, pp. 89-
90, cited in the Nuclear Weapons Advisory Opinion, supra note 67, at para. 94.
2 (¥.+) Nuclear Weapons Advisory Opinion, supra note 67, at paras. 94-95.
3 (¥.1) Id., Individual opinion of J. Guillaume, at 59.
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! (Y.V) William Fenrick, The Conventional Weapons Convention: A Modest but Useful Treaty, International Review of the
Red Cross, No. 279, at 498, 499 (1990); Frits Kalshoven, The Conventional Weapons Convention: Underlying Legal
Principles, Int'l Rev. Red Cross No. 279, at 510, 515 (1990).

2 (¥+A) Fenrick, supra note 265, at 503.

3 (309) Kalshoven, supra note 267, at 252.

4 (¥v.) Aubert, The International Committee of the Red Cross and the Problem of Excessively Injurious or Indiscriminate
Weapons, Intl Rev. Red Cross No. 279, 477 (Nov.- Dec.1990), at 489.

°(311) US Manual (FM27-10), supra note 54, at 18; British Manual, supra note 54, at para. 109.

6 (¥1Y) Doswald-Beck supra note 20, at 70, n. 39.

” thermobaric



Bleie slogMa (yomlsiS glacdylo YooF Jlo o Cunl jatuwe 1015 K05 (slagdle Oljie wdalh b Cusgios lSlie 4l

dowolBe I dny slacunsy )> S ol JB sble; Gl ST g lilad a1 g 03,8 cogai ) Ko jloil LB gLl (ogad ) poey JSSg

Slotas g iy S Mdms 45 5ladgs (glbimns dlos 5l it yeiie Sloge Do o Uiy i | Sin ol LB (bl 55l Jols & |,

g Kz plae 53 005 by 0yombie Sloge (prizred 5 4l Llwg 15 Slaime dbox 1 )85 05 Slaie 3 oMl (plaie 9 WS o dbx)]

o)l 53 0513 T2, 39l g il (5 ISULE okiie 9505 2 ¢ JSTgy gt J S 08 a3 Sz jnil LB Llir o el s
Tl el g 55 0 sl e 3l b plaie b 4B by 48 (sl e 65 T 5 2 poga 5 (5550 SSVgn ol

A NS P05 S me =2

2By (frn) Sl dawgi (CSSln |y anj lague (205 29ame 4 Mo 5 dag (B g (el Jalo a2 VAV and

S e )50 0,5 35 ol 0,0l 3 Al lage 363 10 3 & (03 Syt @ oo 53,8 iy s ) Siz o by o5 DS
5 pling 2 0805y (aej slags (Jlin lsie & Bl dngi orled (sPlRel 0> & an) Sl 6550 5 MBS Cune (2l
Ssis a1y e 5 )5 o0 olieslidl )3 By ol 5l g Sayed sl 3ol s oalizu] Ge wily 008 S ej slap M i 4 zasels
1 ol e 4 ool 1 1,55 5,8 ealiel “€al o 55 B |y loollai e ey 4 ) S plil g cudng gy cud) 5 enles S M

Yl 005 5ty ey loliBl g Ml e Blete diloedne lawolis )3 (0 | 503 S ol 5 lbdrngs iz I

S SloliSl g L glid bl 53 (e slagye 65,50 i ) el il (VAL (e slage SS9y (oull (oo L3

Egioe &g )58 dlos g (alliipd Jlgol g 38l 4 dae dlox o2t dailpd o > (llaips Jlgal g 381 ade b (ol S e aibgr
ol Sl blie 3> luollisei 31 1 3905 31501 |y (sSom (slabliin] dan 1yl o905 o3litl _ollss hlanl aule ol s |y Uaywe domsis 53 ]
» ol clizte 5 )buil sl (g3 o 3l osipd iy (sl ) ) e xS 2 1y albcudgine g ) clablne o
Ol 2 ol )3 3,5 & lojpd Ao |y Loy cad 0 o )3 1) logMe oty 65 SSSgp Gizpan S o Jlos] (3gSis bls
Slanl 515 53 lagye 4SSl Ko 20 3925 0 lgen Cusgion cul sl 035 g5t0e Wil (o> 5 gsdllon B (S piz duyeed 5 4 b Cend
(A e b cudlye slagy by b osmd laie @M cuai i Sliged 40T S b g Wigd wBISIS Lol (Se35 b pedd 4 Blate (ol

! Explosive Remnants of War

2 (V1Y) David Kaye and Steven A. Solomon, The Second Review Conference of the 1980 Convention on Certain
Conventional Weapons, 96 AJIL 922, 933 (2002).

%(v1¢) Id. at 931.

4 (¥v10) Land mines, a Deadly Legacy 266 (1993).

° (¥21) MccCall, Infernal Machines and Hidden Death: International Law and Limits on the Indiscriminate Use of Land Mine
Warfare, 24 Ga. J. Int'l & Comp. L. 229, (1994), at 245.

6 (¥1V) Andrew C.S. Efaw, The United States Refusal to Ban Landmines: The Intersection Between Tactics, Strategy, Policy,
Policy, and International Law, 159 Military L.R. 87, at 107 (1999).

7 (318) Ccarnahan The Law of Land Mine Warfare: Protocol Il to the United Nations Convention on Certain Conventional
Weapons, 22 Rev. de Droit Pénal Militaire et de Droit de la Guerre 118 (1983), at 121-122.

8 (¥19) Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices (Protocol Il). Geneva,
10 October 1980, Article 3(2), 1342 UNTS 168, 19 ILM 1529 (1980).
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! (¥v.) Carnahan, supra note 318, at 121-122.
2 (¥Y1) McCall supra note 316, at 263.
3 (VYY) Fenrick, supra note 265, at 498, 506 (1990); also Matheson, The Revision of the Mines Protocol, 91 AJIL 158, 159
(1997).
4 (¥YY) Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-traps and other Devices (as amended), Article 1
(2), 35 ILM 1206 (1996).
% (¥ve) Id., Article 6(3).
% (vvo) Id., Article 5(2).
7 (¥Y1) Matheson supra note 322, at 165.
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! (¥YA) Doswald Beck supra note 20, at 49.

2 (¥va) Id., at 11 (at note 47). Referring to the conclusions of an ICRC-mandated military study Anti-Personnel Land Mines:
Friend or Foe (1996) and an open letter by 15 retired US generals and brigadiers to President Clinton in April 1996.
3 International Campaign to Ban Land Mines

»”

4 (¥Y.) Maslen and Herby, An International Ban on Anti-Personnel Mines: History and Negotiation of the “Ottawa Treaty,
Int’l Rev. Red Cross No. 325 Dec. (1998), 693, at 694.
° (331) ICRC and Federation of Red Cross Societies, Joint Communication to the Press, 1 March 1999.
6 (¥¥Y) ICRC, Symposium of Military Experts on the Military Utility of Anti-Personnel Mines, January 1994, 299 IRRC 170, at
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! (¥Y'Y) ICRC, Les mines terrestres anti personnel. Des armes indispensables? (1996), at 44- 49.
2 (vve) Doswald-Beck supra note 20, at 50.
3 (¥ Id., at 132.
4 (vvV) Doswald-Beck supra note 20 at 48-49.
5 (¥¥A) ICRC Campaign Brochure, Blinding Weapons, Gas, Lasers (undated).
6 (Y’\‘"\) Louise Doswald-Beck, New Protocol on Blinding Laser Weapons, Intl Rev. Red Cross, No. 312, at 272, 279 (1996).
7 (ve.) Burrus Carnahan and Marjorie Robertson, The Protocol on ‘Blinding Laser Weapons: A New Direction for
International Humanitarian Law, 90 AJIL 484, at 484-485 (1996).
8 (v£1) Memorandum of Law on the Use of Lasers as Antipersonnel Weapons (1988), in Nash, Cumulative Digest of United
States Practice in International Law, ICRC Study, US Report, Annex 3-5.
9 (veY) Carnahan and Robertson, supra note 340, at 487.
70 (vev) Doswald-Beck, supra note 339, at 296.
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